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What the future holds…
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Plan:  keep it simple…
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Labour availability 

Over 40% of the sector’s labour comes from the EU. Concept of

employee now more fluid than ever.

Regulation 

95% of the sector’s regulation comes from the EU. Do we want a new

system keeping the best. Do we want a third way?

Tariffs, quotas and trade

Food will be the most impacted sector by moving to WTO system. Even if

you don’t export final product, increased supply chain cost will impact you.

www.dwf.lawBecause tomorrow will be different.   Predicting. Enabling.  Driving Change
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The one historical reference point
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What do we know ? 
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It is all about the negotiation…
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Brexit in itself can mean a variety of different things. The Government’s 

aim is to end up with a deep and comprehensive free trade agreement 

with the European Union and the opportunity to secure free trade 

agreements with other countries. As we acknowledge, we might not 

necessarily get a trade agreement that is perfect in every respect. 

Indeed, there is a chance—though we are doing everything we can to 

prevent it—that we might end up trading with the EU, at least for a 

period, on WTO terms. 

Michael Gove, evidence to Environment, Food and Rural Affairs Committee.  20 December 2017.
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Source: EU 
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Is this feasible?
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The ambition is to:

1. Agree detail of implementation period by 
end of March 

2. Mimic existing arrangements

3. Which will have legal status in the 
Withdrawal Agreement

4. Agree a EU-UK FTA in parallel

5. Ensure EU FTA continue to apply…

(b) for the European Union, to the territories in which the 

Treaty on European Union and the Treaty on the 

Functioning of the European Union are applied and under 

the conditions laid down in those Treaties. As regards the 

provisions concerning the tariff treatment of goods, this 

Agreement shall also apply to the areas of the European 

Union customs territory not covered by the first sentence 

of this subparagraph.

CETA
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The Withdrawal Treaty

14
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So what is the future?
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So what will the future 
look like?

— Greater role for Codex?  

— WTO rules 

— Complete new FTA? If so which model?

— Chaos?

16
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Consequences of agreeing an FTA
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Targeted and not holistic

Regulatory autonomy - two regimes, 

cooperation is voluntary

No general free movement, agreed and 

limited access to market

Results in border controls – but 

customs cooperation can mitigate, to an 

extent

Must comply in full fil host state rules, 

no harmonisation

Need to agree mutual recognition, not 

automatic. No automatic acceptance of 

3rd party certification etc. 

Potential for removal of some/most 

tariffs
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You say regulatory equivalence,  
I say regulatory alignment…
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WTO position covers the same topics…
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What could an FTA or WTO 
mean for hygiene? 

20

Source: EU
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Should we care?

— Yes – you should. 

— There are many, many, myths and many very charged 
views

— WTO position is a more general position than any FTA 
and does not give the flexibility that an FTA might. 

— It also comes with the consequence of no customs union / 
single market which means that borders will be more 
challenging and more checks would be required. 

© DWF LLP 2018 | Classification: Public / Internal / Confidential / Highly Confidential <delete as appropriate>
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"Everyone in Europe thinks 
they're going to be forced to 
eat chlorine-rinsed chicken, or 
in the United States, cheese 
rotting with bacteria. The 
solution is to say, once and 
for all, that the goal is to 
harmonise protection.“

Pascal Lamy, ex-WTO 

7 May 2015

Many myths ever since TTIP

22
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A balanced debate…
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• What of this is actually true?

• What is the best way forward? 

• Can we have our cake and eat it? 
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Vastly differing hygiene treatments - most famously - chicken, turkey, pork and other meats are regularly washed or sprayed 
with disinfectants in the USA. These so-called 'pathogen reduction treatments', such as hyper chlorinated water and acid 
washes, are supposed to reduce harmful bacteria

But US would argue that its an effective control for camplyobacter…

FSDA  presentation from 2009 suggests:

10 ppm free available chlorine can eliminate Campylobacter in 120 minutes

30 ppm free available chlorine can eliminate Campylobacter in 6 minutes

50 ppm free available chlorine can eliminate Campylobacter from the water in 3 minutes

‘Chlorine rinsing’

24
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Potential for substantial 
tariffs…
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So, what does that mean?

26

Michael Gove: In basic terms, if we went out on WTO terms and we maintained tariffs— because of course there is the 
option of going to unilaterally tariff-free or a lower tariff situation—there would be increased prices for consumers but 
there would also be increased opportunities for farmers with import substitution. I will hand over to George.

Chair: But, of course, the reverse of that coin is that, if there were tariffs and Government decided not to put tariffs on 
imported food, it could be the worst of all worlds—better for the consumer, but very bad for farmers. 

Michael Gove: It would be better for consumers, yes, in that, if there were no tariffs at all, food prices would fall, but it 
would put considerable strain on farmers. The strain would be felt more in some sectors. 

Of course, we have to stress that this is not the goal towards which we are aiming. It is not what we anticipate will happen 
but, quite rightly, you would expect us to look at every available scenario.
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What does the EU understand the UK 
position on regulation to be?

27

"Greatest possible" tariff-and-barrier free trade in goods and services, while ensuring regulatory autonomy, and 
no ECJ.

"…take in single market arrangements in certain areas" such as motor vehicles and financial services 
(Lancaster House speech);

"Both sides have regulatory frameworks and standards that already match"…"prioritise how we manage the 
evolution of our regulatory frameworks"(Article 50 notification)

Reference to the "creative arrangements" the EU has developed with neighbouring countries (Florence speech)

"New ways of managing our interdependence" (Florence Speech): 

• Areas where the EU and the UK "want to achieve the same goals in the same ways"

• Areas where the EU and UK "share the same goals but want to achieve them through different means"

• Areas where the EU and the UK "may have different goals"
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And the EU’s position on that?
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Source: EU
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Regardless, to make all this 
happen…

29

We face a 
‘legislative tsunami’  
Lord Judge,  former Lord Chief Justice.

www.dwf.lawBecause tomorrow will be different.   Predicting. Enabling.  Driving Change
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But don’t forget:

• The Customs Bill

• The Immigration Bill

• The Agriculture Bill

The Fisheries Bill and 

The International Sanctions Bill.
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Scale of the task

31

c.7000 Regulations to be transposed

900 Directives – though 7900 SI 

implement Directives

? Decisions and others
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Why does this matter? The basics…

32www.dwf.lawBecause tomorrow will be different.   Predicting. Enabling.  Driving Change

Automatically in force across 

EU. EU sets exact wording

EU sets rules but requires 

m/s to implement
UK creates the rules to 

reflect Directive as a 

minimum standard.  That 

includes enforcement

Directive

Regulation UK only decides how to be 

enforced
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Regulations include

33www.dwf.lawBecause tomorrow will be different.   Predicting. Enabling.  Driving Change



Private & Confidential. Not for distribution.

© DWF LLP 2017

Opportunity vs Risk: the eternal balancing act

34

• How do we ensure safety and high standards of consumer 
protection and simultaneously reduce cost/ burden on 
business? 

• Need to think big - changes to labelling or policy in the UK 
will only benefit UK market, clearly business would still 
need to meet EU standards for any export to EU market. 

• Biggest opportunities – novel foods (including 
nanotechnology), GMO, US FTA etc., all come with the 
appearance of significant risk 

• So how do we create a system that respects the 
precautionary principle whilst embracing greater market 
openness?  
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A dual track system?

35

• At present several systems rely on EU assessment 
process and the publication of a positive approved list: 
health claims, novel food, GM, additives etc.

• Do we have the resources to do this domestically? 
Clearly some of these regimes have existed 
domestically before, but the infrastructure is unlikely to 
be present. 

• Those lists should be transposed, so status quo should 
be maintained, but clearly divergence will occur quickly 

• Will we have a mutual recognition of decisions taken 
by EFSA moving forward?  Will we merely consider its 
reports as persuasive? 

• What of RASFF? Will we create our own version?
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Opportunity: simplification 
eg. the importing/ exporting process
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• 6km of trucks go into Ireland every day. It is by far our 
biggest trading partner 

• If you add 2 minutes of checks at Dover you’d have a 17 
mile queue up the M20 in 12 hours.  

• But only certain ports can do veterinary checks – so 
greater strain on them. 

• So, do all products that currently have checks really 
require them?

• Different rules for animal and non-animal original 
products.  Push for pre-export approval. Opportunity for 
Blockchain?

• There may be a transition, but will that prevent the UK 
being a third country at that point? 
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Opportunity: making health claims system fit 
for purpose 

37

• Assessment process is challenging and confusing to 
use – opportunity

• Allow sensible decisions to be taken regarding 
claims language – changing the claims wording to 
something comprehendible to consumers. 

• Antioxidant and probiotic…

• System creates homogeneity, not consumer 
protection – opportunity

Claim Options Some example  

sources

Energy - “contributes to 

the reduction of tiredness 

and fatigue”

9 B6,  B12, Vit C,  

Folate, magnesium, 

iron

Bones – maintenance of 

normal bones

8 Calcium, Vitamin D, 

Zinc, Magnesium, 

Protein

Immune health -

“Contributes to normal 

function of the immune 

system “

10 B6, B12, Vit C, 

Folate, Vit D, Zinc, 

iron

Mind - “contributes to 

normal psychological 

function” 

8 B6, B12,  Vit C, 

Folate, Magnesium
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Theoretical freedom to create laws supporting 
nutrition and food waste policy
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• FIC sets out rules on front of pack labelling and also the 
use of durability indications. 

• Post-Brexit this could be reviewed and changed. 
Opportunity for stricter HFSS rules

• But – food only policy is only going to scratch the surface 
of the problem

• Downside is that any business exporting to EU still need 
to comply with the EU system. 
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Domestic devolution – a third force 

Food is already a devolved power

• Local legislation for England, Scotland, Wales and 
sometimes NI exist already in several areas including:

• implementation of Directive 2002/43 eg: Food 
Supplements (England) Regulations 2003; and  

• The Food Safety and Hygiene (England) Regulations 
2013 and others

• Additionally the LGA is calling for it to have more powers.  
Could we end up with a really fragmented regulatory 
system? 

• Risk that can growth further apart domestically as well as 
with the EU.

39Because tomorrow will be different.   Predicting. Enabling.  Driving Change



Private & Confidential. Not for distribution.

© DWF LLP 2017

Is it already happening? 
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• action on junk food advertising

• action on food purchases for consumption outside the 
home

• preventative services including information, advice and 
support for children and families on healthy eating

• practical support for small & medium sized food 
manufacturers to reformulate and develop healthier 
products

• a range of opportunities for people to be more active

• working with the public sector and a wide range of 
partners to support local improvement work on diet & 
weight
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Why substantial divergence is a 
challenge: some context
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Additional cost for multi-national businesses

42

• If we deviate from FIC or other EU requirements then that 
food cannot be sold in EU – think of what happened with 
the traffic light system…

• Changes to labelling cost at least £1800 per sku for a 
minor change and £3000 for a major change

• Ireland is the biggest issue- they eat all that we do – and 
the border is fluid, with no border inspection post…
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3rd country consequences
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• Almost all legislation contains obligations that must be 
considered from the UK being a third country. 

• Each regime should be considered

• That might give alternate routings to market, but on the 
whole creates further obligations.   

• Placing on the market – are products on the UK market 
but not elsewhere considered to have been placed on the 
EU market post Brexit? – if not novel foods

‘history of safe food use in a third country’ means 

that the safety of the food in question has been 

confirmed with compositional data and from 

experience of continued use for at least 25 years in 

the customary diet of a significant number of people in 

at least one third country, prior to a notification 

referred to in Article 14; 

‘traditional food from a third country’ means novel 

food as defined in point (a) of this paragraph, other 

than novel food as referred to in points (a) (i), (iii), 

(vii), (viii), (ix) and (x) thereof which is derived from 

primary production as defined in point 17 of Article 3 

of Regulation (EC) No 178/2002 with a history of safe 

food use in a third country;
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What should you do now?
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Identify your priorities: both opportunities and 

threats 

Review your business – are you ready for a period 

of instability? 

Prepare for the worst and hope for the best
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